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Why Judges Should Advocate for
Collaborative Law

By the Honorable Hugh E. Starnes, 20th Judicial Circuit

Collaborative Law has emerged
in the last few years to the forefront
of family law practice. Many family
law attorneys and other profession-
als have taken training courses to
learn what the collaborative law
process is and how to practice it. As
most practitioners are now aware,
this process involves the parties
and their attorneys entering into
an agreement to negotiate outside
the court process in a collaborative
manner, using mediation-type skills
and utilizing other professionals
such as psychologists and CPAs to
assist the parties in resolving their
issues. The agreement provides that
if anyone seeks court intervention,
both attorneys must withdraw from
representing their client. Thus, all
the participants are committing to
work very hard and creatively to
craft a resolution in a non-adver-
sarial manner.

For a good while in Florida, most
of what was occurring was lawyers
getting lots of training, without too
many actual cases being handled
through this process. This was prob-
ably because the process was new
and challenging, and the supply of
lawyers comfortable with the pro-
cess was relatively small. In the
last two or three years, my impres-
sion is that cases are being handled
regularly around the State in the
collaborative process and are being
successfully concluded without court
intervention and decision-making. I
think that the potential, however, is
for a far greater number of cases to
be successfully resolved using this
innovative process. Even though this
process of resolution occurs outside
the court system, I believe the ju-
diciary has a big stake in its’ wide-
spread use and success. Here’s why.

Let’s see. These parties want to
work out all their problems with-
out any contested court hearings or
court involvement? How quickly can
a Judge say this is a wonderful pro-
cess? Anything that removes cases

from our docket is a godsend.

There is a deeper reason than
pure docket salvation for Judges to
get behind this process, however.
Attorneys who use this process must
get advanced training in positive
negotiation skills: problem solving
techniques and learning how to cre-
ate win-win solutions. They must
then work with their clients and
the other (not “opposing”) attorney
in a manner that seeks to overcome
distrust, anger, and all the harm-
ful emotions that infect family law
cases. The result is they build skills
for working cooperatively and suc-
cessfully. This should portend well
for the handling of other cases that
do come to court. We judges should
expect the collaborative experience
to carry over to cases that are not
handled in the collaborative pro-
cess, but still are capable of coopera-
tive negotiation in the court setting.
Wouldn’t everybody’s life be more
enjoyable? Courtesy is infectious,
particularly when combined with
satisfied clients, fewer unpaid bills,
and fewer complaints to the Bar.
The emotional health of judges is
one of the ultimate beneficiaries of
this process, because it encourages
lawyers to increase their problem
solving skills. They will, hopefully,
use these skills to resolve other cases
they might otherwise litigate in an
adversarial manner.

Another beneficial spin-off for
judges is that the process brings in
mental health professionals to as-
sist in the resolution of the cases.
Many mental health professionals
are refusing to take family law par-
enting evaluation work because of
the fear of malpractice suits and
harsh, unpleasant cross examina-
tion techniques. The collaborative
process essentially removes these
concerns and should allow the re-
turn of these important profession-
als to the family law practice. Think
of the role modeling and education
they can give attorneys when they

work side by side to help clients shed
their harmful emotions and arrive
at a reasonable settlement. These
professionals like being in a prob-
lem-solving atmosphere. They have
much to offer the parties, and much
to teach the attorneys about bring-
ing resolution for difficult clients.

Collaborative law also attracts
financial professionals who prefer
to perform their duties in a neutral
capacity. Often, they can attack the
financial issues in a much more ef-
ficient and effective manner than at-
torneys who are not usually trained
in finance, interpretation of financial
records, budgeting, and projection of
cash flow and net worth figures. The
positive relationships that attorneys
develop with financial professionals
could have a beneficial effect in ad-
versarial cases on reducing discovery
disputes and making more effective
financial presentations that will al-
low wiser decisions by the judge on
tough issues like alimony and com-
plex equitable distributions.

A successful collaborative case
spares children the anguish of par-
ents who fight forever. It also allows
the professionals to force the parties
to focus on the needs of the children
more than on their own needs. We
all know now that continued conflict
between the parents injures children
in powerful and far reaching ways.
Judges especially should recognize
the need to protect the children and
to help in raising children who grow
up to be emotionally healthy, produc-
tive citizens. These are also the cases
that have a high risk of returning to
Court in a post judgment motion. Us-
ing the collaborative process should
reduce the potential for post judg-
ment motions. The ability to craft a
long-range solution which the par-
ties themselves fashion pays even
greater dividends in minimizing the
potential for continuing

Finally, the collaborative process
increases interaction between the
professions and that will lead to a
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more intelligent and cooperative
culture among all the local profes-
sionals. Ultimately, the goal is for
all the professionals to develop such
high quality skills that they will
perform in a cooperative manner in
virtually all their cases, even those
without the strict discipline of a col-
laborative agreement that says “stay
out of court or withdraw.” This may
be the greatest boon for judges in
the flourishing of the collaborative
process: a new culture in the pro-

fessional community that endorses
and practices in a more humane and
cooperative manner wherever pos-
sible. Achievement of this ultimate
goal will lead to ever more flexible
opportunities for cooperation that
assists the court, the parties, the
children, and society.

So, clearly, a judge should en-
courage practice in the collaborative
process. But how can the judge af-
fect a process which operates wholly
outside the judicial system? There
are several ways. One of the most
powerful is to help promote and to
attend a training session for collab-
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orative law. Lawyers’ professional
lives depend on understanding how
the judges they practice before think
and make decisions. My experience
is that lawyers relish participating
with judges in this type of educa-
tional setting. They gain more in-
sight in the workings of the judicial
mind, and it benefits their practice
and increases the skill level of their
court presentations. If you lead, they
will follow! Participate in a panel at
alocal seminar on the benefits of the
collaborative process, or organize a
brown bag luncheon to discuss its’
use. Write an article for your local
Bar Association newsletter. Ask local
attorneys and other professionals
who know something about collab-
orative law to make a presentation
to the family law judges and invite
local family lawyers to attend. Ask
lawyers who have successfully com-
pleted collaborative cases to give a
report on how they achieved suc-
cess and what they and their clients
thought about the process.

The bottom line is this: Show in-
terest in the collaborative process
and the local professionals are like-
ly to quickly follow your lead. You,
the Judge, may ultimately reap the
greatest reward!
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